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These Comments on the Commisgon's Further Notice of Proposed
Rulemaking of January 10, 2003are provided jointly by the Consumer
Eledronics Asxociation (CEA) and the Consumer Eledronics Retail ers Coaliti on
(CERC). They represent the views of the mnsumer electronics manufaduring
and retail i ndustries and asociations, and are specificaly endorsed by the major
television manufadurers and consumer eledronics gecialty retail ers.

In Comments fil ed jointly on March 28* CERC and CEA stressed that:

» Congressinstructed the Commisgonin 1992to promote the compatibility of
consumer electronics devices with cable services, andin 1996to asaure the
commercial availability of navigation devicesfor all services provided by all
Multi channel Video Programming Distributors;

* Finaly achieving these goals will be of enormous benefit to consumers and a
watershed inthe DTV and HDTYV transitions;

! In the Matter of Implementation of Section 304 of the Telecommunications Act of 1996,
Commercial Availability of Navigation Devices, CS Docket No. 97-80, Compatibility Between
Cable Systems and Consumer Electronics Equipment, PP Docket No. 00-67, Further Notice of
Proposed Rulemaking (Rel. January 10, 2003), Comments Of The Consumer Electronics
Association And The Consumer Electronics Retailers Coalition (March 28, 2003).



e Theitemsthat are the subject of this FNPRM represent the aulmination o a
decale of Commissonrulings, orders, and dedarations. Absent more
intensive and intrusive regulation, thereisliterally no aher option left for
achieving Congess s intentions and maintaining consistency with
Commisgonrulings and adersto dete.

» Congress's mandates and expedations have established a dear, firm, and
spedficjurisdictional basis for the Commissonto ad, expeditioudly, to
achieve thisresult.

CEA and CERC have studied the March 28 comments with aaute interest.
They were relieved to conclude that nothing in any of these ammments
undermines or casts any doult on the strong, imperative, fundamental case for
expeditious and affirmative ag¢ion by the Commisgon. In these Reply
Comments, CEA and CERC ded paint by point with those @ncerns and
considerations that wereraised. Some basic, initia observations:

» Many comments are based ondesires to clarify rather than oppe.

» Some ae based onmisunderstandings over the subjed matter
addressed, or the scope of the FCC regulations considered in these
Dockets.

» Severa contain constructive suggestions that are outside of, but not
inconsistent with, the subjea matter of this FNPRM and do na require
any modificationin it.

* No appreciable doult was cast onthe Commisson'sjurisdiction.

To the extent the cmmments are grounded in substantive disagreements or
concerns, CEA and CERC believe that the dternative curses of adion suggested
would be inconsistent with the murse establi shed by the Commissonin these
Dockets and, if followed, would make lesslikely the results intended by the
Congressin 1992and 1996. To the extent comments complain that the FNPRM
items are a“padkage” that would destruct if tampered with, it shoud be
remembered that a decade of congressional and Commission action has
narrowed the options available to the parties, leaving only this one, viable
channel for success. Accordingly, uponthorough review and appredation d all
of these mmments, CERC and CEA continueto urge the FCC to grant
expeditious approval and implementation d the measures st forth in this
FNPRM, so asto serve amnsumers, enable competition, and movethe DTV and
HDTV transitions forward.



No Objection Has Been Made To The Provisions Of The Technical
Regulations Reviewed In ThisFNPRM.

There ae virtuesto relying, as Congressinstructed, on die process
standards organizations. not asingle mmment takes issuie with or even questions
the propased tedhnicd regulations on which comment was asked in this FNPRM.

. Comments On The Technical Regulations Seek Clarification, Or
Expansions Of Their Scope That Need Not Be Addressed In This
Proceeding.

To the extent the proposed tedhnical regulations are addressed, the
commenters ek affirmation that certain matters are not covered, o request that
these regulations addressitems they are perceived nd to cover.

A. Some Comments Request Affirmation That Certain
Requirements Are Not mposed.

Severa of the mmmenters smply want clarification a assurancethat the
regulations will not be interpreted so asto impose obligations onthem. The
American Cable Association (“ACA”) seeks clarification d the 750MHz
adivated channel capadty threshdd, or alonger phase-in period.? CEA agreed to
thisthreshold as reasonable, and it is accepted by CERC. Issuesasto phese-ins
are handed by the Commisson pusuant to a well -establi shed waiver process

TiVo, Inc.3 would like darification that suppat for the IEEE 1394
interfaceis not required in Unidirediona Digital Cable Products. The proposed
regulations are dear that this obligationisimpased oy on devices furnished by
certain cable operators, and na on Unidiredional Digital Cable Products, via
|abeling obligation a otherwise.

SBCA and DirecTV bath characterize the scope of this proceeding as
addresd orly to “ cable compatibility” issues.* Thisiswrong in two respeds:
first, to the extent it addresses cable, the subject matter of this FNPRM includes
bath compatibility and competitive availability considerations. Sewnd,the
considerations pertaining to competitive avail ability clearly and speaficaly apply
to al MVPDs, na just ceble.”

2 Comments of American Cable Association at 7-8 (March 28, 200B).

3 Comments of TiVo Inc. at 5-6 (March 30, 2003).

* Comments of Satellit e Broadcasting and Communicaions Association (“SBCA”) at 3 (March
28, 2003); Comments of DirecTV, Inc. at 3 (March 28, 2003).

® SBCA and DirecTV do not pase ay substantive objedion to the technica regulations.
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B. Some Comments Request FCC Action On Issues And Matters
Not Properly The Subject Of ThisFNPRM.

Other comments ek to broaden, rather than narrow, the scope of items
pulished in this FNPRM:

« TiVo® would like the Commisson to resolve the “2005 dite” isuein this
procealing by maintainingit.

« TheEledronic Frontier Fourdation (“EFF”)” would like the Commisson to
use this procealing to clarify FCC regulations 0 asto require that digital
programming on the “basic tier” must be sent in the dea, and to add related
product labeling provisions.

» TheNational Assciation d Broadcasters and the Asciation for Maximum
Service Television, Inc.? ask that this proceading addresstheinclusion o off-
air DTV tunersin Unidirectional Digital Cable devices andinclude a
requirement for carriage of certain PSIP data; Sinclair Broadcast Group, Inc.’
would like the Commisgon to go further, and include performance
requirements as to these and aher DTV tuners.

On their merits and in the gopropriate mntext, CERC and CEA have been
or would bein favor of some of these propasals, and oppaed to athers. What
they have in common, havever, isthat the FCC need na, and shoud na, tarry on
them in arder to approve and implement the matters before it in this FNPRM.
Both CEA and CERC have coommunicaed extensively with the Commisson with
resped to the “2005 dite” issue, which the Commisson hes now addressed,'® but
neither has ought to have it wrapped upin this proceading. Despite substantively
suppative comments here from TiVo, CEA and CERC adhere to this pasition.

Aswas indicaed by the February, 2000,PSIP agreement pulished in the
FNPRM, CEA member manufadurers and ahers may wish to buld products that
comprehensively rely on lroadcast and cable PSIP datain order to furnish a
complete dedronic program guide in some Unidirectional Digital Cable Devices,
and CERC member retail ers and ahers may wish to have this feaureincluded in
such produwcts. Similarly, DTV and HDTV manufacturers and retail ers have made
and sold products that include QAM tuners, the use of which would benefit from

® Comments of TiVo Inc. at 9-12 (March 30, 2003).

" Comments of The Eledronic Frontier Foundation at 4 (March 28, 2003).

8 Comments of The National Association of Broadcasters and The Association for Maximum
ServiceTelevision, Inc. (“NAB / MSTV") (March 28, 2003).

 Comments of Sinclair Broadcast Group Inc (March 28, 2003).

1911 the Matter of Implementation of Section 304 of the Telecommunications Act of 1996,
Commercial Availability of Navigation Devices, CS Docket No. 97- 80, Order And Further Notice
Of Propaosed Rulemaking (Rel. April 25, 2003).



unencrypted basic tier signals. However, it isnot necessary, for the Commission
to resolve the issues and challenges presented by this proceeding, for the
Commisgonto addressthis questionin this FNPRM.

The request by NAB/ MSTV for FCCinterventionto require dl
Unidirediona Digital Cable Productsto contain aDTV Tuner seemsill founded
and unrecessary in light of several factors. Public statements by many consumer
eledronics representatives, before and after both the DTV Tuner Mandate and the
Decanber 19th fili ng, have stressed the efficiency and econamic benefits of
integrating cable and DTV tuning capadtiesin televisionrecavers.*’ While CEA
and CERC, as representatives of competitive manufadurers and retail ers, cannat
make pledges as to businessintentions, their major members have made it very
clea that the e@namics and benefits of including both types of tuning capabiliti es
in the same chip or chip set are manifest for product planning purposes.*?

Given the potentially dynamic and competiti ve nature of this market and
the focus of this proceeding on enabling competitive entry to the market for
MV PD devices, thereis no reason for the Commisgonin this proceeding to reach
the aguments, re DTV terrestrial reception, made by Sinclair.

llI.  Most Of The Comments Directly Addressng The“DFAST License”
Seek Clarification That It Does Not | mpose Particular Requirements.

Asthe December 19joint letter to Chairman Powell observes, the DFAST
licenseitself isnat propased for the status of aregulation. However, its
provisions are of significance because, after several years of debate invalving
FCC proceedings and aherwise, the representatives of the Consumer Electronics
induwstry and of the Cable Industry have agreed that the draft presented to the
Commisgonisamode license that does comport with existing FCC regulations
that dedare the “right to attach” and define and limit the obli gations that may be
impaosed onthelicensor. The provisions of thislicense ae, therefore, crucia to
adhieving the cmpetiti ve outcome required by the Congressin the context of the
regulatory decisions made by the Commissonto date, and the Commisson has
said that provisions of thislicense ae subject to petitions to the Commisson on

! Ex Parte Presentation of Consumer Eledronics Association, Digital Cable Compatibili ty:
Nealed FCC Regulations, CS Docket No. 97-80 and PP Docket No. 00-67 (Sept. 11, 2002); Ex
Parte Presentation of Matsushita Eledric Corporation of America, Memorandum to the Federal
Communications Commisgon, CS Docket No. 97-80 (Aug. 23, 2002); Letter from Robert A.
Perry to Hon. Michad K. Powell, Federal Communications Commisson, CS Docket No. 97-80
(Aug. 1, 2002.

12« Asked why the CE-cable agreement didn't include any provision for over-the-air tuners,
[Mitsubishi Digital Eledronics AmericaVicePresident Robert A.] Perry said the question didn't
enter the negotiations because, he beli eved, no manufadurer would be aazy enough to build aTV
set only for cable, but without the caability of receving over-the-air or satellite TV. Theidea
that any manufadurer would doso, he said, was ‘absurd’ and ‘an insane businessmodel.””
Consumer Electronics Daily, April 8, 2003.

5



this basis.® Thelicenseitself also provides for growth and change through a
processthat involves appeals of certain isaues to the Commisson. Both the
model nature of the license, and its capaaty for change, help to resolve many of
the concernsraised in comments.

Of the mmments on the license itself,* the largest number are simply
seeking asaurances that it does not contain particular requirements:

» TiVo see&ksasarancethat the DFAST licenseis avail able for recording
devices, alows the incorporation and use of cable modems, and dbes nat
mandate inclusion d a 1394interface in Unidirectional Digital Cable
Products. It also seeks clarification that such a product may employ more
than ore POD, and that the POD output will be “standard MPEG.”

« The “PC commenters’*® wish to confirm that the DFAST li cense does nat
exclude the licensing of PCsand aher “bidirectiona” products, and that it
does nat al ow Cablel abs to mandate the use of, and resporse to, a video
“Watermark.”

* Intel separately complains that the DFAST license has not been made
avail able to any potential li censee™®

« Public Knowledge and Consumers Union'’ seek clarificaion that the li cense
does nat “impaose” use of “5C” techndogy and will nat disfavor PCs.

Asaparticipant in the negatiation d the model DFAST license, CEA can
affirm its understanding, and the understanding of the parties, re DFAST:*®

(1) DFAST does cover recording devices and any other product that
works consistently with the Compliance and Robustnessrules. That
isone of its grea competiti ve benefits, and ore that was ought by
Members of Congressas ealy as 1992.

131 n the Matter of Implementation of Section 304 of the Telecommunications Act of 1996;
Commercial Availability of Navigation Devices, CS Docket No. 97-80, Further Notice of Propased
Rulemaking and Dedaratory Ruling, 15 FCC Recd 18199(Rel. Sept. 15, 2000) (“Dedaratory
Ruling”), par. 29.

4 Many of the complaints purportedly directed at the proposed regulation on Encoding Rules are
in fact more properly direded at the “Compliance” and “Robustness’ rules of the DFAST license;
these ae discussed further below.

15 Comments of ATI Techrologies, Inc., Dell Computer Corporation, Hewlett-Padard Company,
Intel Corporation, Microsoft Corporation, and NEC Corporation (“PC commenters’) at 3-6
(March 28, 2003).

' Comments of Intel Corporation at 5-6 (Erratum, April 16, 2003).

7 Comments of Public Knowledge and Consumers Union ("PK/CU") at 5-7 (March 28, 2003

18 These understandings are acceted and endorsed by CERC and its members.
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(2)

3)

DFAST similarly allows the incorporation and wse of cable modems.
The parties understoodthat the term “Unidirediona” is meant to
exclude only the use of the return path to the cale headend for the
purpose of specific signaling in the context of cabletelevisionand
ancill ary services. It isnot meant to exclude, e.g., incorporation d a
modem for accessto the Internet via broadband conredivity provided
by cable modem service DSL, or other services.

Whil e the propased technicd regulations require cetain cable
operatorsto suppat the “1394' interface neither those regulations
nor the DFAST license requiresitsincorporationin a Unidiredional
Digital Cable Product.

(4) Thereisnorestriction onthe number of PODs that a product may be

designed to accept; the output is “standard” MPEG.

(5 Nothing inthe DFAST license excludes PCs owing to their inherent

bidiredional capadties or incorporation d, or conrection to,
modems. Asisdiscussed below, certain PC operations require
interpretation d the Compliance and RobustnessRules.

(6) The DFAST license provisions on Watermarks pertain orly to

Compliance Rule obligationsto prevent the obscuring of, or other
means to eliminate or nulli fy, a Watermark that may be identified in
the future by Cablel abs, na any obligationto read an read to such a
Watermark.

(7) The DFAST license does naot require the use of “5C” techndogy. For

baoth interfaces and recording, it contains Compliance Rule provisions
requiring Cablel abs to consider, onan oljective and expediti ous
basis, al techndogies presented to it, and for apped to the FCCif
Cablel abs refuses to accept atechndogy. These provisions were of
grea importance to the Consumer Eledronics negotiators.

(8) CEA and CERC believe that the DFAST licenseis not yet avail able

principally because its Compliance and Robustnessrules depend on
the implementation d the Encoding Rule regulation, and onthe
apped processes to the FCC by which it settles change management
isaies. CEA and CERC members dhare the urgency of Intel’s
concern that this license, which was the focus and fulcrum of al of
the “Plug & Play” negotiations, be made avail able in atime frame
that coincides with compliancewith the FCC' s DTV Tuner mandate.
CERC and CEA understand that, for many manufadurers, such a
schedule would require basic production decisionsto be made by July
1, 2003for product distributed by July 1, 2004.



V. Many Of The Comments Aimed At The*Encoding Rules’ Actually
AddressRequirements Of the DFAST Compliance And Robustness
Rules And Require No Changes Therein.

Ironicdly, much of the fire direded at the “Encoding Rules,” which
constrain content provider impositions on consumers, comes from commenters
who are objecting to the need for any impositions on consumers at all. These
comments, and similarly misdireaed ores from those complaining of insufficient
(Compliance Rule) impasitions on licensed devices, reved afundamental
misunderstanding of the purpose and recessty of the Encoding Rules: These
Encoding Rules are entirely for the purpose, and of the effect, of limiting and
tempering the consequences for manufacturers and consumers of the
Compliance and Robustness rulesin MVPD device licenses, which are largely
dictated by content providers. The FCC has recognized that, because the POD-
Host | nterface eliminates any other privity of contract of content originators/
distributors with device manufacturers, copy-protection-related constraints on
those manufacturers can be imposed only through a regulated license for the
OpenCable technology that the FCC directed the cable industry to deploy to
satisfy the requirements of Section 304. The only practical way to limit the
triggering of such constraints by content providers, who are not principal
partiesto such licensees, isvia Encoding Rules.

A. Many Commenters AreIn Fact Complaining Of The
Imposition Of Copy Protection In The Compliance And
RobustnessRules, Not Of The Limitations On Copy Protedion
In The Encoding Rules.

The PK / CU comments begin the dtad< on Encoding Rules by objeding
to the need for “a DFAST ... licensethat locksin a particular content protedion
techndogy at the expense of other techndogies ...”*° While the mmment is
logicdly consistent (if nolicense, no reed for Encoding Rules), adherenceto it
would require the FCC, at this |ate date, to reverse two core dedasions that have
been the basis for years of work by all partiesinvolved:

» thededsioninthe 1998Report and Order, confirmed on
Reonsideration, to delegate to Cablel abs and the cable MSOs the
development of OpenCable spedafications and the licensing of
competitive entrants;?® and

19 Comments of PK/CU at 3 (March 28, 2003).

2| n the Matter of Implementation of Section 304 of the Telecommunications Act of 1996;
Commercial Availability of Navigation Devices, CS Docket No. 97-80, Report and Order, 13 FCC
Rcd 14775 (Rel. June 24, 1998) (“Report & Order”); In the Matter of Implementation of Section
304 of the Telecommunications Act of 1996, Commercial Availability of Navigation Devices, CS
Docket No. 97-80, Order on Remnsideration, 14 FCC Red 7596(Rel. May 14, 1999).
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. the September, 2000Declaratory Ruling (par. 28) that dedared that
some measure of copy protedion restraint may beimposed in such a
license, subjed to complaint to the Commisson by petition.

Unlessthe Commisson were to reverse itself on these @re determinations, the
only way to addressthe substantive cncerns advocated by PK/CU is through
Encoding Rules, either in the DFAST licenseitself (where they would be
reviewable by petitionto the FCC) or viathisregulation. The former optionis
infeasible because thereis no calibrated remedy available for violations by third-
party beneficiary content providers, and because it would na adhieve the “level
playing field” advocated by all parties and the Commisson

Similarly, TiVo arguesthat “[t]hereis absolutely no need to condtionthe
avail abili ty of new navigation devices on copy control rules” andthat “[clopy
protedtion and copyright isaues houd be negotiated by private agreements.” %2
This paositionis misdireded into oppaition to the Encoding Rules (which limit
content provider triggering, not the cgadty of devices) and would require the
FCCtoreverseits Dedaratory Ruling.

EFF argues that “the need for ‘content protection’ shoud na be the basis
for any independent encryption obigations on the part of cable MSOs in the basic
tier context” and that any “content protedion” shoud be aldressed exclusively in
the Commisson's “broadcast flag” proceeding. Again, adopting this position
would require areversal of the FCC s Declaratory Ruling determination that copy
protedion may be aspedes of condtional access Thisview also ignores the fact
that the Broadcast Flag proceealing is not direded at any home recording issues
(thoughis alleged to have wllateral effeds thereon), so would nd be an
appropriate placeto addresshome recording limitations of the Compliance Rules,
and the need for courterbalancing Encoding Rules.

21 5ee discusdon in CEA/CERC Comments at 20-21 and in Part \V.B., further below.
22 Comments of TiVo at 8 (March 28, 2003).
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B. Similarly, Those Who Want Further ConstraintsOn
Consumers Misdirect Their Attention And Complaints To The
Encoding Rules.

Just as those battling for greaer consumer freedom misdired some of their
fire & the Encoding Rules, so dothose aguing for additional consumer
constraints. The Motion Picture Association o Americalays at the doar of the
Encoding Rulesits complaint that “the agreament perpetuates the use of
unproteded analog outputs for such content without a means for retirement of
such ouputs or constraint of the images transmitted over them. *** [O]ne means
of addressng the analog reconversion problem may beto retire analog
conredionsin future private licensing agreaments. The proposed regulation
prohibits such efforts. *** Until analog connedions are banned by law or
regulation, this provisionwould prevent private agreementsto retire them.
Similarly, MPAA complainsthat the Encoding Rules do nd all ow “privately
negotiated, flexible arangements by which a system-wide hack of atechndogy
proteding an ouput could be addressed. Thisisafata flaw, particularly given
that the proposed regulation aff ords content owners no choice & to the outputs
they must useto deliver their programming to consumers.”

n 23

These aguments appear to be based either on afundamental
misunderstanding, or a basic mischaracterization, d what the Encoding Rules
addressand provide for. These aguments are made in advocacy of “ Seledable
Output Control” (“SOC”) and “Downresolution,” which indeed are addressed in
the Encoding Rules. But the MPAA arguments defend reither. The Encoding
Rules have nathing to dowith whether analog outputs are “retired” in products, or
whether the DFAST or other licenses will authorize particular outputs. What the
Encoding Rules addressis the gplication d codes by content providers or
distributors, ona program-by-program basis, so as to activate triggers to deny to
particular consumers, on an unpredictable program-by-program basis, the
receipt of programming they have already paid for, through interfaces in products
they have already bought. Whether or not these outputs may appear on cevices,
and haw they functionif they do, is governed by the license’s Compliance and
Robustnessrules -- asto which, the MPAA observes, “the Commission wisely
elected to rely on the OpenCable project managed by Cablel abs to develop the
requisite standards and licenses’** -- not the proposed Encoding Rules.

Similarly, MPAA dresss as an “Encoding Rule” issueits (factually
incorrect) clamsthat there ae notedindogy revocaion procedures contemplated
or avail able to addressa “systemwide hack.” Again, MPAA isangling for SOC
and Downresolution as if they were spedes of technicd interfaceprotedion

%3 Comments of the Motion Picture Assciation of America, Inc. (“MPAA”) at 4, 10 (March 28,
2008).
41d. at 4 (emphasis sipplied).
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measures (which are in fact governed by the Compliance Rules), rather than as
the ad hoc impasiti ons on consumers that are banned under the Encoding Rules.?®

V. The DFAST Compliance And Robustness Rules Were The Subject Of
Vigorous Negotiations To Achieve, In Combination With The
Encoding Rules, A Pro-Competitive Balance Between The Concerns
Of Content Owners And Distributors And The Expectations Of
Consumers And Competition.

The Compliance and RobustnessRules of the model DFAST licensg, in
combination with the Encoding Rule regulation, grovide for a balanced regulatory
outcome. The history of these Dockets leaves no doulh that these Compliance
Rules are erery bit as much the subject of regulation as are the Encoding Rules.

Y et withou these Encoding Rules, they provide an incomplete resullt.

A. The Compliance And Robustness Rules Provide For
Protections, Including Copy Protection, That The Commission
Has Ruled May Be Classified In Its Regulations As Guarding
Conditional Access Rights.

The objedions to the Encoding Rules, by MPAA and ahers, as treading
onrights that shoud be left to “private agreament” runinto the same historical
and fadual obstades that sink the “pro consumer” arguments of those who say
there shoud be no “copy control” limitations at al in DFAST: Thisisnot what
the FCCruled in 1998 ,when it delegated the development of attachment
spedficaionsto Cablel abs; andit is not what the FCC deaded in 2000,when it
said that such speafications may include cpy protection measures. Nor isan
entirely “private” solution what the MPAA and its members argued for when the
right to impase such limitations, through “DFAST” or “PHILA,”*® wasin
question.

% The fad that the Compliance rules do contemplate revocation measures is discussed below in
Part VI.B.

% Originally, the license for the security aaoss the POD-Host interfacewas cdled “DFAST,” after
the patent being licensed. During initial negotiations with consumer eledronics manufadurers,
Cablel abs changed the name to “PHILA” -- the “POD-Host InterfaceLicense Agreement.”

During the negotiations leading up to the “Plug & Play” agreement, the model draft license
focused on standards related to the DFAST technology, so thisinstrument was cdled “DFAST,”
whereas the instrument currently avail able to manufadurers is broader, has different provisions,
andiscdled “PHILA.” Hence generic aguments about the scope of CablelLabslicensing
authority may, at various pointsin time, have referred to “PHILA” or “DFAST,” but the
underlying FCC regulations being interpreted are the same in either case. Theterms“PHILA” and
“DFAST” are used in this Part with this qualification and understanding.
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1. Those now arguing for “freedom of contract” insisted on
mandatory contractual impositionsviathe DFAST or
PHILA compliance rules.

The MPAA andits members, who nav complain that copy protection
outcomes shoud beleft to “private agreement,” were anong the earli est
advocaes of the required inclusion of copy protedion provisionsin
DFAST/PHILA, pusuant to the Commisgon'sofficial delegation d attachment
spedfication authority to CableLabs. According to an ex parte |etter®’ dated
Deceanber 9, 1998 the MPAA and five of its member companies made a
presentation to FCC staff seeking the recognition d certain “principles’ in FCC
governance of MVPD “licenses’:

e “Content and service providers sroud have the techndogicd
cgpabili ty of copy management ...."

e “Authorizationsto descramble shoud be provided by means of
licensing agreements ....”

e “Such licensing agreements must require devices that descramble to
prevent transmisson d in-the-clear content to ather devicesthat are
nat licensed ar otherwise obligated to obey copy management
instructions.”

* “Protocols and standards need to be developed that will suppat the
above copy management terms of use principles. These protocols and
standards need to be made widely avail able on fair an nont
discriminatory terms for implementation by all relevant parties --
including hardware manufacturers, system operators and content
providers. Substantial progressis, in fad, being made and we exped
will continue to enable prompt deployment of DTV.

More spedficdly abou cable and the “POD Interface” the MPAA said:

“POD interface-- Content providers have been regular participants
in OpenCable medings and continue to work closely with
OpenCable ontechndogy attributes. *** OpenCable may be under
impresson there canna be encrypted link acrossinterface from
POD to bax becaise Commisson prohibits ‘ seaurity in the box.’
The Commisson said just the contrary in its Navigation Devices
Report and Order”

Clealy, the MPAA and five of its members, in thisfili ng, recognized that
the POD-Host interfacewas (1) governed by FCC rules, (2) delegated for
spedaficaion development to Cablel abs, and (3) the fulcrum for copy protection
further downstrean. MPAA and its members were also arguing, as they had

27 _etter from Fritz E. Attaway to Magalie R. Salas (Dec. 9, 1998) (emphasis supplied).
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repededly, that the same regime needed to apply with reference to al MVPD
pradices and programming, and to “all relevant parties.”

2. DBS outcomeswere and remain a necessary point of
reference for those seeking copy protection in the DFAST
license.

The MPAA, in its Reply comments prior to isuance of the September
2000Dedaratory Ruling, emphasized that diff erent regimes applying to the same
windowved comment were unacceptable. It said, “In the case of M SO-supdied
boxes, content owners can seek, [through] fair bargaining, content protedionin
individual negotiations with program supgiers. Inthe cae of boxesto be sold at
Circuit City and aher retail ers, content owners canna bargain for content
protedion since neither they nor the cdle companies (as the owners’ licensees)
have privity with the box manufacurers.?®

Almost two years later, onJune 5, 2002 the MPAA replied to the FCC
staff’ s questions distributed at aMay 10 industry roundable (“Hoedown”)
meding rethe “PHILA” license. Throughou the “Hoedown” oral discussons,
the “satellit e” case was advanced by both cable and motion pcture
representatives, for the propasition that the avail able restrictionsin each MVPD
context had to be the same. In answer to the question pcsed at the last such
sesgon, to which written answers were requested by the FCC staff, “Shoud cable
and satellit e be operating under similar rules?” MPAA said:

“It is certainly understandable that cable operators would na want
competing delivery systems such as Satellit e to have greater rights
protedion ogions than they have, because it would give such
competing systems a competitive advantage in oltaining
content.”*

8 Reply Comments of MPAA, PP Docket No. 00-67 (June 8, 2000) at 4.

29 etter from Fritz E. Attaway to W. Kenneth Ferreefor inclusion in Dockets 97-80 and 0067,
Attachment: MPAA Resporsesto May 10 PHILA Hoedown Questions Relating to Copy
Protedion at 1 (June 5, 2002). However, now having in hand the September 18, 2000Dedaratory
Ruling, allowing copy protedion in MVPD compliance rules, MPAA would not explicitly commit
to a balanced regime @vering satellit e, as well as cable services, becaise dealy MPAA wanted to
maintain leverage to play satellite and cable providers off against ead other by holding out for
greder and greder limitations on consumer use. This approach is discussed further below re the
Starz comments.
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3. Content providershave stated explicitly that (1) DFAST is
essential to retail devices, and (2) under inconsistent rules
they will not provide content to certain devices.

On September 6, 2000(MPAA made awritten presentationto FCC
Commisgoners and staff that spedfically identified the “DFAST” license & the
only vehicle for “copy management” in retail devices. The one-page submisson
concluded (emphasisin ariginal):

If the DFAST license does not include copy management
obligations, consumerswho purchase retail devices without
copy management will not receive secure content. Thereisno
midde ground fere, or gray area. Either deviceswill respondto
copy management instructions, or they won't. If they won't, they
canna receive high value, copy protected content. Thisiswhy the
DFAST license must include mpy management requirements.
Withou them, consumerswill be alrift in a seaof uncertainty asto
whether they will be aleto receve high value mntent.*

Again, MPAA’skey points were that (1) the DFAST licenseisthe
linchpin for all copy protedion oucomes for retail devices, and (2) it is essntial
that the same outcome gply for all regulated distribution regimes for the same
content.

B. The Encoding Rules Provide Limitations On The Use Of Such
Protections By Content Providers, As The Only Way To
Achieve A Balanced Outcome.

With the MPAA and its members having succesdully stressed to the
Commisgonthat (1) it isessential for aDFAST license to contain Compliance
and Robustnessrules that invoke @py protection, a there can be no user parity
among platforms or services, (2) these Compliance and RobustnessRules must be
officialy sanctioned as “condtional access’ under FCC licensing regulations
becaise thereis no aher way to kridge the “privity of contrad” gap pased by the
POD-Host Interface, and (3) copy protection oucomes for cable and satellite
delivery must be equivalent, or consumers receiving one of them “canna receve
high value, proteded content;” one might have expeded that MPAA and its
members would welcome a complementary Encoding Rule regime, based ontheir
own prior negotiations, to provide the balance and predictabili ty that these
interests have dso advocated. Unfortunately, however, these mmmenters, joined
by the National Association d Music Publishers, now return to the mantra of

30 etter from Fritz E. Attaway to Magalie R. Salas, PPDocket No. 00-67, CS Docket No. 97-80
(Sept. 6, 2000).
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seeking unconstrained “private agreements’ whenever and wherever “copyright”
isinvolved.

These mmmenters argue, essentially, that property that is subjed to
copyright can be subjed to no dher regulatory regime. The Commisson's very
existencerefutes this notion. Most broadcasts are mpyrighted, and kroadcast
rights are dienable private property, yet broadcasting is regulated, asis the
alienation d broadcast licenses. Having sought and achieved classficaion o
copy protedion as a spedes of “condtional access’ under FCC regulations, these
commenters canna now shrink from the Commisson’s obligationto apply its
regulations in a balanced manner.

The propasition nav advanced by these cntent owner commentersis that
they are entitled to receve the benefit of government adion entrusting Cablel abs
with the sole @ntrol of the licensing of competitive entrants, government adion
giving CablelL abs the right to impose wpy protedion oucomes on consumers;
and government action to enforcetheir own requirementsto dctate the mntent
that devices " cannat recave;” but that their own product isimmune from any
complementary regulation that would moderate the dsolute power over devices
and consumers that such a regime otherwise would grant.

Compliance and Robustnessrules without Encoding Rules are the
oppasite of balance and fairness attributes that al parties have ated as essentia
to any copy protedion oucome. Both the consumer electronics parties and the
cable operators have foundEncoding Rules to be esential to their ability to reach
any balanced oucome in the Plug & Play negotiations, and MPAA itself has
stressed that such rules canna effectively be included in the license itself.>*
Accordingly, in ojedingto the necessty androle of Encoding Rules, these
commenters are seeking effedively to destroy the regulatory outcome for which
they have so long pleaded.

MPAA and its members have agued that balance must be atieved across
platforms, as well asin the pradices of cable operators. Throughou the
“Hoedown” roundable discussons, MPAA repeaedly made reference to
pradicesin the DBSindustry, as relevant to the FCC's consideration d “PHILA.”
Debates over what exadly these practices were, and their potential significance
for the avail abili ty of content, were a onstant in such dscussons. MPAA andits
members have repeatedly insisted that, as mere third-party beneficiaries, they
themselves canna be subject to restrictionsin the DFAST license. Therefore, the
only way to achieve the parity that they seek is through an Encoding Rule regime.

31 Comments of MPAA at 7 (March 28, 2003).
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VI.  TheObjections To the Compliance and Robustness Rules And To
The Encoding Rules Are Not Well Founded.

While many of the momments concerning the Compliance and Robustness
rules and the Encoding Rules were misplaced ar misdireded, several doreflea
substantive disagreanents or concerns. In many cases, these can be addressed by
the parties themselves withou the necessty of modification to anything pending
before the Commisson. In all cases, thereisno need for modificationto the
documents on which the Commisgon hes requested comment.

A. The Concerns Expressed By Those Who Believe The Compliance
And Robustness Rules Are Too Restrictive On Device Design Do
Not Warrant Revision To Anything Pending Before The
Commission.

The PC commenters discussconcerns abou the provisions of the DFAST
Compliance and Robustnessrules:

e They praisethe license provisions for determining whether new
techndogies adequately proted content as “afair context,” but ask the
Commissonto “spell out for CablelLabs predsely what these objedive
criteriashoud be,” and ask for amedanism for periodic reviews and
updates.*

*  They ask the Commissonto clarify that Robustnessrules
requirements for protection d keys and cryptographic secrets not be
interpreted as “absolute,” and request an expanded definition d “new
circumstances.” >3

. They35ed< clarification d certificaion requirements in the context of
PCs3*

» They se& clarification d the Robustnessconstraints on storage of
display buffers, asthey may pertain to PC graphics subsystems, and of
the possble robustnesslimitations on transporting data to recording
drives over internal PC buses.*®

In evaluating these ancerns and requests for clarification, it isimportant
to keg in mindthat the version d the DFAST li cense presented to the
Commissonisamodel version, which the parties mutually agree will comply
with FCCrules, bu it isnot the only possble version d aDFAST license. It is,

32 Comments of PC commenters at 9-10 (March 28, 2003).
®d. at 12-14.

*d. at 5.

*1d. at 5-6.
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to be sure, part of aframework that is tightly wrapped with the technical and
Encoding Rule regulations that are dso proposed, bu even in this context it is
subjed to interpretation and improvement.

The PC commenters do nd question the need for robustnessrules, nar do
they object fundamentally to the “Plug & Play” agreement’ s balance between the
Compliance and Robustnessrules, onthe one hand, and the Encoding Rules on
the other. Theisaues of clarificaion, interpretation, and development that they
have raised are for CablelLabs' initial considerationand passbly FCC
consideration at alater stage in the process It would be premature for the FCC to
undertake the sort of elaboration that is requested before these licensing
processes, including the FCC srolein resolving disputes, arein place.

B. Concerns Expressed By Those Who Believe The Compliance And
Robustness Rules Are Not Sufficiently Restrictive On Device
Design Do Not Warrant Revision To Anything Pending Before
The Commission.
MPAA andits members also have alist of perceilved Compliancerule
deficiencies; some expressd as objections to the Encoding Rules and some
properly classfied. These dso do na require the Commisgon to make or order

any changes to any the documents onwhich it has ught comment. MPAA
complains that the Compliance Rules:

e shoud provide for the “retirement” of component analog outputs and
for additional “tods’ (Selectable Output Control)

e shoud provide for “revocation” of devices

e shoud provide for “image constraint”

e shoud requirethe “binding” of all temporary recordings

e shoud na alow for “multiple moves’ of first-generation recordings

e shoud spedficdly address"redistribution’

e shoud require generation d “CGMS-A” in analog outputs

» shoud spedficdly require use of “HDCP” with “DV1”

Severa of these objedives are dready accourted for in the context of the
ComplianceRules. Others represent objectives that MPAA and its members have
disclaimed, have never raised, must pursue dsewhereto be effective, or are
simply not entitl ed to as a matter of public padlicy:
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« Inpreviousfilings® in these Dockets, MPAA disclaimed any desiretoretire
or eliminate analog outputs; at least until some mwmprehensive regime that
takes into acourt legacy considerations could be established. To bah the
Commisson and the Congress MPAA has disclaimed any desire for
Seledable Output Control todls. The mandatory permanent or seledive
“retirement” of outputs in these Compli ance rules would make orphans of
milli ons of devices purchased in goodfaith by consumers.

» Devicerevocation is, in fad, avail able both for the POD and under seaure
interface techndogies sich as DTCP and HDCP. MPAA’s use of
“revocation” in the present context represents an attempt to find ajustificaion
for adifferent technicd measure, Seledable Output Control, in light of its
prior written assuranceto the Congressthat it was not seeking this power.

* MPAA arguesthat “image constraint” is an appropriate impasitionin the
DFAST license because it is avail able, under defined circumstances, in the
DTCP license. AsCEA and CERC nate in ou March 28comments, however,
in the “5C” context such constraint is a secondary measure, because one with
a 1394 hane network islikely aso to be enploying adigita display and
recording interfacethat would na be subject to “downres' ng.” By contrast, in
the DFAST context, the Comporent Video interfaceis the only avail able High
Definitioninterface on most of the 4 milli on-plus large screen displays @ld to
date. Allowing it would leave these transition poneaswith no reliable
means of receiving HDTV.

» The Compliance Rules were negotiated at length to require binding of
recordings as necessary to preserving the copy protedion states, which are the
same states requested and approved by MPAA in ather contexts. It shoud na
be necessary, e.g., to further “bind” a recrding to an embedded “hard drive”
that canna be removed from a product.

 MPAA’sobedionto “multiple moves,” within a home network, of 1-
generation content in the context of DFAST isdifficult to understand. MPAA
and its members have long accepted that, in the context of “one generation”
copying (copies may be made but not copied), aninitial copy -- e.g., onahard
drive that canna be removed from a set-top box -- may be “moved” to ancther
recording medium, so long as the wpy that wasinitially madeiserased or is
no longer available. MPAA has never objeded, in any other context, to
multi ple moves 0 long asonly asingle mpy is avail able for use & any one
time. Nor shoud it.

36 MPAA Responses to May 10 PHILA Hoedown Questions Relating to Copy Protection, CS
Docket No. 97-80, June 3, 2002; In the Matter of Compatibility Between Cable Systems and
Consumer Electronics Equipment, PP Docket No. 00-67, Reply Comments of MPAA at 4 (June 8,
2000).
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* Thesearedigita interface techndogies accepted or to be accepted by
CableLabs would guard against “redistribution.” Indeed, the rationale for
the Broadcast Flag procealing isthat such protedionis availablein licensing
contexts such as DFAST, bu is not avail able in the case of broadcasts
recaved via antenna.

* MPAA has never beforeto CEA or CERC s knowledge requested the
generation d CGM S-A in the context of the DFAST license. It seems clear
from MPAA’sfiling that it is hopng that leverage from demands, and the
threa of delay, in this procealing may be used to oltain resultsin amore
appropriate angressonal context. A CGMS-A regime would be eff ective
only in the context of a mmprehensive obligation onall defined dowvnstream
devices, whether or nat they receive @mntent from MVPD devices, to read and
respondto status markings. Thisclealy isthe purview of legislation; thereis
no pant to modifying or hading up these matters before the FCC in the
interim.

e Theuseof DVI with or without HDCP copy protedionis controll ed by
license. In context, the requirements of the DFAST Compliance Rules
provide assurancethat content passng over aDVI interfacewill not be
copied.

In summary, MPAA, like the PC commenters, brings a number of
concernsto thetable. Several are dready addressed and several require
clarification through interpretation orly. The others represent long-term palicy
pasitions that cannat be dfedively addressed in the wntext of this proceading, or
shoud na be.

C. The Encoding Rules Provide The Proper Balance To The
Compliance And Robustness Rules And Are Consistent With A
Decade Of Inter-Industry Dialog.

It istelli ng that athough the Encoding Rules are based onformulations
agredd to by the motion pcture industry and dt-cited by them to the FCC, it isthe
other concerned industries in this proceeling -- the broadcasters and the PC
commenters -- who have littl e or no problem with them. These Encoding Rules
follow the “windowing” approach that speafies that programs originating as free,
terrestrial broadcasts shoud always be fredy copiable and never subjed to
Downresolution a Seledable Output Control. Yet the NAB / MSTV comments
expressno concerns over them. Similarly, the PC comments and the separate
comments of Intel suppat these rules, bu express“concerns’ that they not be
swall owed by exceptions. The mncerns of the MPAA and DBS commenters are
direded mainly at the fad that they exist at al, and, spedficdly, at last ditch
eff orts to justify Seledable Output Control and Downresolution.

19



1. Concernsexpressed by those seeking greater consumer
flexibility should not result in modifications by the
Commission.

Several commenters did complain that the Encoding Rules are not
sufficiently protedive of consumers. Indeed, the comment receved from a
member of the cdle programming industry isalso generaly suppative, bu
requests alessrestrictive rule in the case of certain programming: Starz Encore
Group (“Starz,” or “SEG”). Starz provides a “Subscription On Demand’ service
that the Encoding Rules would allow to be mded as “copy never” when
distributed. Clealy, as Starz, in its eloquent and predse comment clearly
understands, as a programming distributor would still have the option of coding
its programming as “one generation” or, if it wished, “fredy copiable.” Starz,
nevertheless complains that the rules (and the “5C” outcomes onwhich they are
based) misinterpret the nature of its srvice & “video ondemand.” Therefore,
Starz seeks to have the no-copy option removed from its own discretion. Why
would a programmer request to have less flexibil ity over consumer usage? Starz
suppies a candid and definitive answer in its conclusion:*’

The Commisson shoud na set rules, which permit
copyright owners, through their agreements with SEG, to
courteract the reasonable and legitimate expedations of consumers
and the guidance provided by the Congress For these reasons,
SEG urges the Commisgon to shift the dassficaion o
Subscription-VOD services from Copy Never to Copy Onceif the
Commisgon determines to adopt Encoding Rules as proposed by
the MOU. SEG aso requests that the Commisson clarify that the
number of copies permitted uncer the Encoding Rules must be
counted from the consumer’s perspective, that is from the time the
content has been viewed by the cnsumer.

The PC commenters ek an absolute ban on dwnresolution, as
well as Seleaable Output Control (a paositionin agreement with the
CEA/CERC comments). However, with resped to dovnresolution, they
misunderstand the Encoding Rules' silence, in provisions other than as to
freeterrestrial broadcasts, as allowance The transmittal | etter to the
Commisgon makes clea that in this case the silenceis meant to indicae
that the FCC shoud craft the outcome in the document. They seek to
clarify the standing requirements for participationin FCC procedures with
resped to the Encoding Rules and expressconcern ower the eff ect of
petitioned-for changes on “the terms of the DFAST license,” and seek
clarification d the “pulic interest test” that is provided for. They ask that
the “borafidetrial” provision keregeded or explicitly time-limited, and

37 Comments of Starz Encore Group LLC at 22 (March 28, 2003).
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apply to Undefined Business Models only, because “[a]s currently
drafted, the exception threaens to swallow the rule.”

Intel comments, “We ae mncerned that the substance of the
encoding rules, which we suppat, will be swallowed by the exceptionsto
the general rules: 1) the proposed system contemplate[s] a means for
cable-operators to change the rules, and 2) the encoding rules [do nd]
apply to bore-fidetrials (whatever that means). *** We encourage the
Commisson to consider these exceptions with considerable skepticism.®

PK / CU aso condemn downnresolution “primarily because
consumers will resist and dsfavor techndogies that deliberately reduce
quality of the presentation d television content.” They brandit as
“logically incoherent” and nde that with respect to Internet
retransmisson, “we would na think it prudent to ‘proted’ content owners
by making their content four times easier to copy and retransmit.” While
they oppase any Compliance or Encoding rules as unnecessary, they argue
that any content restraint that is sanctioned by Encoding Rules shoud be
acompanied by awarning label to consumers.*

The Home Reording Rights Coadliti on, in suppating approva of
the FNPRM documents generally, suppats the Encoding Rules as a
necessary courterweight to the impasitions that the FCC has ruled may
exist in license Compliancerules. Likethe PC commenters, Intel, and PK
/ CU, HRRCargues that downresolutionisill ogicd in the context of
redistribution concerns, and that the ban on davnresolution shoud apply
aaossthe board.*°

DirecTV, though it oppases the Encoding Rules generally on the basis that
it would want the option d additional todls to entice @ntent providers, also
complains that the “encoding rules proposed do nad addressor take into accourt
... the‘fair use rights of consumers.”**

CERC and CEA are deely sympathetic to the omments of Starz, and to
the reasoning, grounded in the Supreme Court’ s Betamax hdding, advanced in
suppat of them. Indead, these ommentsill ustrate why Encoding rules are
necessary, and why, particularly, they must apply to all MVPD distributors:
otherwise, the abili ty of content ownersto license only thase who employ the
most restrictive “tods’ will soonsnuff out settled consumer expedations. Yet
these mments also ill ustrate that the Encoding rules refled (1) an oucome,
based onyears of industry negotiations, in which no @rty entirely got its way,
and (2) amodel in which the baseli ne undertakings of the motion gcture industry

38 Comments of Intel at 12 (March 28, 2003).

39 Comments of PK/CU at 16-17 (March 28, 2003).
0 Comments of HRRC at 9-10 (March 28, 2003).
1 Comments of DirecTV at 6 (March 28, 2003).
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till predominate. CERC believesthat this model must be the starting paint;
Starz can still make use of the petition process orcethe rules are in force, to
argue that the servicein question shoud na allow for the restrictive outcomes
that it fears content providers will seek to impose onit. Perhaps, given the
potential leverage of fili ng such a petition, Starz will have sufficient bargaining
power with content providers to encode its programming as its own programmers,
rather than the studios, seefit.

CEA and CERC agreewith al of the cmmments eking a mmplete ban
on SOC and davnresolution pradices.*? Re Encoding Rule procedures, while
initiation d a Complaint islimited to manufadurers and top level distributors of
the devices whose operation would be dfeded, the rules provide that the
procealing must be open to the omments of others, including aformal roundof
“reply” comments in which any person may participate. This encourages the
informal resolution d disputes among parties to li censing agreements over
Encoding Rule provisions that are complementary to licensing terms, so avoids
isaues neadlesdy arising for Commisgon review.

Several comments complain of the “bormafidetrial” exception. In
discussgng this provision with ceble representatives, CEA and its members found
that attempts to define or limit this exception,in advance ran upagainst its
inherently experimental nature. CEA and CERC are confident that this provision,
which also ameliorates ome of the “businessmodel” concerns expressed by DBS
commenters,** will not be dused. However, abuse of this provision, a any other
abuse under the rules (e.g., failing to file apetition a give natice with respect to a
change) is gecifically made subjed to provisions for expedited apped to the
Commisgon. Hence it is not necessary to attempt to formulate adefinition, a to
provide for sanctions for potentia abuse, in advance.

Asto the “pubic interest” test that the PC commenters would like to see
clarified, CERC and CEA nate that the “reasonable and customary expedations of
consumers’ are spedfically stipulated as a guiding fador in applying thistest.
From CEA’s perspedive in the discussons with cable operators, this was a key
requirement. And, though (as was noted by HRRCin its comments*) neither this
nor any Encoding Rule formulation can drectly emulate the “fair use”
considerations cited by Starz and DirecTV, the inclusion d this metric isvital to
the preservation d fair use wnsiderationsin any balanced outcome.

Rethe “labeling” suggestions made by the PC commenters and PK / CU,
CEA and CERC believe in the mntext of clea and stable Encoding Rules that
apply to all MVPD platforms, consumers are nat likely to be surprised, so any
labeling shoud be voluntary.

42 CEA/CERC will provide an appropriate draft of a version that supparts the outcome they
recommend.

“3 Comments of SBCA at 5-6 (March 28, 2003); Comments of DirecTV at 8-9 (March 28, 2003).
4 Comments of HRRC at 3-5 (March 28, 2008).
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2. Concernsexpressed by those seeking greater power to
inhibit consumer choice should not result in modifications
by the Commission.

CERC and CEA believe that the ancerns expressd by those who would
want the Encoding Rules to al ow additional impasitions on consumers aso
shoud na result in any changes to the text on which the Commisson hes sught
comment. These are:

« SBCA* and DirecTV*® argue esentially that eady MV PD ought to be
able to bid for content using the capital of potential constraints on
consumers, including Selectable Output Control and davnresolution as
enticements to content providers to favor their own platform, and nd
others, with content, though SBCA makes no specific complaint abou
Encoding Rule outcomes. DirecTV argues that Seledable Output
Control isesentia to prevent any content from traveling over a
“1394 or “USB” interface for any purpose. Direcl'V aso argues that
programming such as the “NFL Sunday Ticket” canna be dassfied as
an “existing businesspradice” under the Encoding Rules.

«  MPAA* and NMPA“*® make similar argumentsin favor of determining
consumer rights and expedations, and limitations on the li censed
functioning of products under a statutorily mandated regime, by
“private agreement” only among content owners and dstributors.*®
MPAA objeds that the Encoding Rules do nd undertake to solveits
legidative “analog hae” concerns. And, whereas others argue that the
Encoding Rules adhere to slavishly to MPAA outcomes negotiated
with the “5C” companies, the MPAA poses a standing objedionto any
detail i n which the Encoding Rules are diff erent.

CEA and CERC believe that FCC regulations that delegate to CablelL abs
licensing power over the atachment of competiti ve devices, and that all ow the
resulting licensesto include wpy protedion constraints, canna all ow consumer
enjoyment and expedationsto become the private capital of content providers and
distributors, to be bartered, solely among each ather, for commercial advantage.
Thisisthe result now advocaed by MPAA, SBCA, DirecTV, andthe NMPA.
Nor, to the extent MPAA canna reach all of its members’ concerns through a

> Comments of SBCA at 5 (March 28, 2003).

5 Comments of DirecTV at 6-9 (March 28, 2003).

" Comments of MPAA at 7-9 (March 28, 2003).

“8 Comments of the National Music Publishers’ Association at 12-14 (March 28, 2003).
*9MPAA and its members have emphasized, in arguments to the Commission, that in the mntext
of an OpenCable license they have no privity of contract extending to device manufadurers.
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balanced oucome in this procealing, shoud this rulemaking be held hastageto a
broader |egislative agenda as to the “analog hole.”*°

DirecTV’s comment that “ Selectable Output Control” is necessary to
block all transmissons over the “1394' and “USB” interfaces because “it is not
appropriate for ‘ copy never’ content to be transmitted over those interfaces”
betrays a fundamental misunderstanding of the techndogies and interfaces
involved, aswell as of the nature of Encoding Rules, copy protection, and
Seledable Output Control. Nobady -- not the MPAA, na any other party -- has
argued that a cmnsumer with a 1394 ouput from a set-top box shoud na be ale
to view at least some @ntent via al394conrection between the set-top box and
the display. The py protection status of the mntent isirrelevant to this viewing.
Nor does anyone question the fact that a 5C-protected 1394interface will , if it
functions corredly, cause “copy never” content not to be recorded. The agument
for SOC isthat, nevertheless the content owner may wish to dsable the interface
on a program-by-program basis, perhaps due to some particular security concern.
That DirecTV, the nation's scondlargest MVPD, can suggest that a sufficient
basis for disabling viewing is smply that the material is coded “copy never”
shows the danger and arbitrarinessof the power over consumers that Seledable
Output Control and davnresolution would convey.

DirecTV also misunderstands the nature of Encoding Rulesin its
comments with resped to “NFL Sunday Ticket.” If unableto categorize such a
service DirecTV would na have “to petitionthe Commissonin order to provide
these offerings.” The Encoding Rules do nd govern theright to offer
programming; only the aility to adivate cetain copy protectiontriggers, soin no
case would DirecTV have to petitionto dfer the programming. If DirecTV is
convinced that a program does nat fit a Defined Business Model for copy
protedion puposes, it still would na have to petition, even for this purpose.
Under the Encoding Rulesit would have the right to issuie anctice ato the wpy
protedion encoding that it will use for an “Undefined Business Model.”
Depending onwhat it choases, it may or may not have to respondto requests for
negotiation a apossble complaint asto the statusit has chosen. And, DirecTV
would never be under any obligation to choose the most restrictive status
avail able.

The similarities to the “5C” encoding rules, complained of by some and
lauded by others, arise out of resped for the many yeas of negotiationin bah
legidative and licensing contexts that led to the balanced oucomes they represent.
The differences arise from differencesin context:

%0 CEA notes that, like the other interested associations that include manufacturers, it isa
participant in the “ARDG” and that it has previously been a participant in eff orts to address
reasonable content provider concerns throudh legidation. These dforts were reviewed in the
CEA/CERC comments.
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e Theprimary effect of “downresolution” on viewingin the MVPD context, as
oppcsed to seandary effeds on other 5C networked devices. (The 5C
licenses do nd recognize Selectable Output Control.)

» The private nature of “change management,” based onli cense negotiations
among only some parties, in the 5C context.

* Thened for content distributors, aswell as originators, to have arolein
establi shing new businessmodels, and avoice in changes. These
considerations were anphasized by cable industry representatives and are
recognized by the consumer electronics commenters.

* Thenedal for the dhange processto be open to all MV PD programmers,
including DBS programmers, to maintain, in acordance with FCC
expedations, equal oppatuniti es to aauire programming.

Accordingly, while CEA and CERC resped the inputs and concerns of
those who kelieve the Encoding Rule regulation all ows too many restrictions on
consumer expedations, and d those who believeit alowstoo few, we believe
that the text submitted to the Commission, as modified to provide for a ammplete
ban on davnresolution, strikes an essential and correct balance. In ou view,
withou it, the model DFAST license would nolonger be in compliance with FCC
rules. Withou it, the cdle interests have indicaed that they would be & a
disadvantage in negotiating for programming, so would na offer the DFAST
license. In summary, withou the Encoding Rules, na only would there be “no
ded,” there could be no ded unlessaradically different and more intrusive
regulatory regime were substituted for the license and for the rules.

VII. TheJdurisdiction Of The Commission Has Not Been Seriously
Challenged.

The CEA / CERC comments laid out at length the history of congressonal
enadments and Commisson implementation that provide dea support for the
Commisson'sjurisdiction ower the matters onwhich it has asked comment.
Opposed to this comprehensive history are two comments, almost in passng, by
the MPAA and the music puldi sher commenters:

*1“ghould additional evidenceindicate that content providers are requiring disparate measures of
copy protedion from different industry segments, the Commission will take gpropriate adion.”
Dedaratory Ruling at par. 31
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 MPAA objedsto afinding of jurisdiction over encoding rule
regulations because aloption “necessarily limits and dfines the
property rights of copyright owners. Asthe MPAA stated threeyeas
ago, ‘[tjhe Commisson obvously canna regulate what individual
content providers may chooseto pu at risk, what risk, if any, is
aaeptable, or what price, terms, or condtions a content provider
shoud pay, or assnt to, for content protedion. ">

e Themusic pulishersreserve mmment onthe question d Commisson
jurisdiction, bu advises that the Commisgon should na proceel
“withou the participation o the Copyright Office”>*

As CERC and CEA discussabowe, the mere fact that programming is
copyrighted daes not immunize the work and its owners from FCC jurisdictionin
any number of respects.®* Here, the mntent owners are third party beneficiaries
of the DFAST license, have agued to the FCC comprehensively and successfully
for inclusion d content protection provisions in the license’s Compliance and
Robustnessrules, have urged onthe Commissonthe central importance of the
DFAST licenseto their entire scheme of MV PD marketing, pleaded their lack of
privity of contrad with manufadurers of consumers electronics devices that
utili ze the POD-Host interface and dedared to the Commisgon that any device
that does nat resped copy protectiontechndogies “will not receive high value
content.” Y et the defense against any correspondng limitation onthe ésolute
nature of the right that they wish the FCC to recognize and enforcein its
regulations governing such devices is “ private property!” >

The Encoding Rules do nd regulate the price, terms, or condtions uncder
which content providers market their content. What they dois provide balanceto
aregulated regime for licensed products under afederally dedared Right to
Attach. Withou them, the regime, though federally mandated and overseen,
would be completely one-sided and would operate so as to give asolute powers

%2 Comments of MPAA at 12 (March 28, 2003). The MPAA distinguishes its position here from
its affirmation of Commission jurisdiction over the Broadcast Flag: “The regulation of content
distribution mechanisms, as oppased to content owner rights, has long been held to be within the
jurisdiction of the FCC.” MPAA Commentsat 13.

>3 Comments of the National Music Publishers’ Association, The American Society of Composers,
Authors and Publi shers, The Songwriters Guild of America ard Broadcast Music, Inc. at 20
(March 28, 2003).

*4 Cf., Building Owners and Managers Association International v. FCC, 254 F.3rd 89, 96 (D.C.
Cir 2007). "Where the Commission has been instructed by Congressto prohibit restrictionson a
regulated means of communications, it may assert jurisdiction over a party that diredly furnishes
the restrictions and, in so dang the Commission may alter property rights..."

> The agument is redolent of the objedion voiced by Nevill e Chamberlain’s air minister at the
outset of World War 11, over propasalsto bamb certain industrial assets after war had been
dedared: “ ‘Oh, you can’'t dothat,” the dr minister said, ‘that’s private property.” ” Willi am
Manchester, The Last Lion, Vol II, p. 578.
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to content providers that they have never attained either through legidative
outcomes or arms-length private sector negotiations, or in any other regulatory
procealing.

Whil e the Copyright Office & times has been assgned resporsibili ty by
the Congressfor the alministration d particular regimes relating to copyright, it
does not automaticdly or invariably have such arole, in FCC proceeadings or
elsewhere. Indeed, in the Audio Home Recording Act, cited by the music
pulishers, the role pertaining to approval of techndogicd measuresis given to
the Seaetary of Commerce, na the Register of Copyrights. Whil e the Register
and aher government agents are free to advise the Commisson through dacket
filings or otherwise, it would be inappropriate, in the dsence of spedfic
congessonal delegation, to require such inpu.

VIIl. Conclusion.
Thereisonly one outcome to this proceeding that would be of benefit to
American consumers. That isthe gproval and expediti ous implementation d the

matters on which comment has been sought in this FNPRM, including an ouright
ban onthe “downresolution” of HDTV content.
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